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Thetrial court terminated the parenta rights of S A.N. (*Father”) to hisminor child, S.M.N. (DOB:
April 21, 2001), upon finding, by clear and convincing evidence, (1) that Father abandoned the child
and (2) that termination of Father’s parental rightsisin the child's best interest. Father appeals,
arguing that Tenn. Code Ann. 8 36-1-113(f)(3) is unconstitutional in that it gives trial courts the
discretionto determinewhether aprisoner isentitled to be physically present in the courtroom during
a proceeding involving the termination of the prisoner’s parental rights. In addition, Father
challengesthe sufficiency of the pleadings and whether the evidence establishes abandonment. We
affirm.

Tenn. R. App. P. 3 Appeal asof Right; Judgment of the Juvenile Court
Affirmed; Case Remanded

CHARLESD. SusaNO, JR., J., delivered the opinion of the court, in which D. MicHAEL SwINEY and
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OPINION
l.
The child was born to P.S.N. (“Mother”) and Father. Mother was incarcerated at the time
of the child’ shirth. Following the child’ s birth, Mother took up residencein ahafway house. The

child was released from the hospital in early May and lived with Mother in the half-way house for
abrief period of time. While the time period is not entirely clear from the record, it appears that



Mother was arrested for drug use in mid-May, at which time the child was placed in the custody of
Father. After having custody of the child for no more than five or six hours, Father contacted the
plaintiff L.C., his maternal aunt, and asked her to “come get this baby.” From that point forward,
no one other than L.C. and her husband, K.C., (“the plaintiffs’) had custody of the child. The
plaintiffs petitioned the trial court for temporary custody of the child on May 29, 2001, which
petition was granted on July 3, 2001.

On November 9, 2001, Father was arrested and charged with aggravated robbery and
carjacking. Father was released on bond on November 21, 2001. He later pleaded guilty and was
incarcerated on December 11, 2001. Atthetimeof trial, Father was serving his sentencein afederal
penitentiary in Lee County, Virginia.

The plaintiffs filed a petition to terminate Father’s parental rights' on July 6, 2004. The
petition alleges abandonment. The court conducted a hearing on June 9, 2005. While the court
granted Father’ srequest to be present for the hearing, thefedera authoritiesrefused Father’ srequest
to be transported to Knoxville for the hearing. As aresult, Father participated in the hearing via
telephone.

On July 8, 2005, thetrial court entered an order terminating Father’ sparental rights,?finding,
in pertinent part, as follows:

This court has determined by clear and convincing evidence that the
[plaintiffs] have established that [Father] has abandoned the childin
that [Father] failed to visit with or support the child in the six [sic]
months preceding his incarceration and, further, that such failure to
visit or support the child was willful.

Termination of [Father’s] parental rights to this child isin the best
interest of the child.

The following evidence supporting this finding cumulatively
congtituted clear and convincing evidence of grounds and
determination of the child’s best interest:

TheCourt believesthat [ Father’ s] testimony wasnot credibleand that
the testimony of the [plaintiffs] was credible and should be accorded
the greatest weight.

1No one questions the plaintiffs’ standing to file the instant action.

2M other’s parental rights were terminated by default judgment entered June 28, 2005. The trial court’s
judgment with respect to M other’s parental rights is not before us on this appeal .
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The Court has very strong feelings that the level of contact with and
support of the child by [Father] do not even rise to the level of
“token” contact and/or support.

The Court feels very strongly that [Father] has never provided the
child with physical, emotional, or financial support, and that the only
source of support for the child in thisregard is, and has always been,
the [plaintiffg]. . ..

(Paragraph numbering and lettering in origina omitted). Thereafter, Father filed atimely notice of
appeal. In October, 2005, Father filed amotion in the Court of Appeals seeking to add the State of
Tennessee asaparty to the appea in order to address the constitutionality of Tenn. Code Ann. § 36-
1-113(f)(3). This court granted Father’s motion, and the Attorney Genera filed a notice of
intervention in defense of the statute.

In thisnon-jury case, our review of thetrial court’ sfactua findingsisde novo; however, the
case comesto us accompanied by a presumption that those findings are correct —a presumption that
we must honor unlessthe evidence preponderates against thetrial court’ sfactual findings. Tenn. R.
App. P. 13(d); Musselman v. Acuff, 826 S.W.2d 920, 922 (Tenn. Ct. App. 1991). Our search for
the preponderance of the evidence is tempered by the principle that the trial court is in the best
position to assess the credibility of the witnesses; accordingly, such determinations are entitled to
great weight on appeal. Massengalev. Massengale, 915 SW.2d 818, 819 (Tenn. Ct. App. 1995);
Bowman v. Bowman, 836 S.W.2d 563, 566, 567 (Tenn. Ct. App. 1991).

The law iswell-established that “ parents have afundamental right to the care, custody, and
control of their children.” InreDrinnon, 776 SW.2d 96, 97 (Tenn. Ct. App. 1988) (citing Stanley
v. lllinois, 405 U.S. 645, 92 S. Ct. 1208, 31 L. Ed. 2d 551 (1972)). This right, however, is not
absoluteand may beterminated if thereisclear and convincing evidencejustifying termination under
the pertinent statute. Santosky v. Kramer, 455 U.S. 745, 102 S. Ct. 1388, 71 L. Ed. 2d 599 (1982).
Clear and convincing evidence is evidence which “eliminates any serious or substantial doubt
concerning the correctness of the conclusionsto bedrawn fromtheevidence.” O’ Daniel v. Messier,
905 S\W.2d 182, 188 (Tenn. Ct. App. 1995).

Tenn. Code Ann. 8§ 36-1-113(g) lists the grounds upon which parenta rights may be
terminated, and “ the existence of any oneof the statutory baseswill support atermination of parental
rights” In re CW.W., 37 SW.3d 467, 473 (Tenn. Ct. App. 2000). The issues raised in the
pleadings, and the trial court’ s findings, implicate the following statutory provisions:



Tenn. Code Ann. § 37-1-147 (2005)

(a) Thejuvenile court shall be authorized to terminate the rights of a
parent or guardian to a child upon the grounds and pursuant to the
procedures set forth in title 36, chapter 1, part 1.

* * *

Tenn. Code Ann. § 36-1-113 (2005)

(a) The chancery and circuit courts shall have concurrent jurisdiction
with thejuvenile court to terminate parental or guardianship rightsto
a child in a separate proceeding, . . . by utilizing any grounds for
termination of parental or guardianship rights permitted in this part
or intitle 37, chapter 1, part 1 and title 37, chapter 2, part 4.

* * *

(c) Termination of parental or guardianship rights must be based
upon:

(1) A finding by the court by clear and convincing evidence that the
grounds for termination of parental or guardianship rights have been
established; and

(2) That termination of the parent’ sor guardian’srightsisin the best
interests of the child.

(f) Before terminating the rights of any parent or guardian who is
incarcerated or who was incarcerated at the time of an action or
proceeding is initiated, it must be affirmatively shown to the court
that such incarcerated parent or guardian received actual notice of the
following:

(3) That theincarcerated parent or guardian hastheright to participate
in the hearing and contest the allegation that the rights of the
incarcerated parent or guardian should be terminated, and, at the
discretion of the court, such participation may be achieved through
persona appearance, teleconference, telecommunication or other
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means deemed by the court to be appropriate under the
circumstances,

(g) Initiation of termination of parental or guardianship rightsmay be
based upon any of the following grounds:

(1) Abandonment by the parent or guardian, as defined in [Tenn.
Code Ann.] 8 36-1-102, has occurred;

* * *

Tenn. Code Ann. § 36-1-102 (2005)
Asused in this part, unless the context otherwise requires:

(D(A) For purposes of terminating the parental or guardian rights of
parent(s) or guardian(s) of achild to that child in order to make that
child available for adoption, “abandonment” means that:

* * *

(iv) A parent or guardian isincarcerated at the time of the institution
of an action or proceeding to declareachild to be an abandoned child,
or the parent or guardian has been incarcerated during al or part of
the four (4) months immediately preceding the institution of such
action or proceeding, and either has willfully failed to visit or has
willfully failed to support or has willfully failed to make reasonable
payments toward the support of the child for four (4) consecutive
months immediately preceding such parent's or guardian’'s
incarceration, or the parent or guardian has engaged in conduct prior
toincarceration that exhibitsawanton disregard for thewelfare of the
child;

(B) For purposes of this subdivision (1), “token support” means that
the support, under the circumstances of the individual case, is
insignificant given the parent’s means;

(C) For purposesof thissubdivision (1), “tokenvisitation” meansthat
the visitation, under the circumstances of the individua case,
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constitutes nothing more than perfunctory visitation or visitation of
such an infrequent nature or of such short duration as to merely
establish minimal or insubstantial contact with the child;

(D) For purposes of thissubdivision (1), “willfully failed to support”
or “willfully failed to make reasonabl e paymentstoward such child's
support” meansthewillful failure, for aperiod of four (4) consecutive
months, to provide monetary support or the willful failureto provide
more than token payments toward the support of the child;

(E) For purposes of this subdivision (1), “willfully failed to visit”
meansthewillful failure, for aperiod of four (4) consecutive months,
to visit or engage in more than token visitation; . . . .

V.
A.
Father raises three issues on appeal :

1. Does an incarcerated parent have a constitutional right to be
present at a termination of parental rights hearing, such that Tenn.
Code Ann. 8§ 36-1-113(f)(3) should be struck down as
unconstitutional ?
2. Did the petition for termination of parenta rights sufficiently
allege grounds for termination, such that Father could properly

prepare a defense?

3. Didtheevidence presented at trial support thetrial court’sfinding
of abandonment?

We will address each of these issuesin turn.
B.
First, Father contendsthat Tenn. Code Ann. 8§ 36-1-113(f)(3) isunconstitutional. He argues

that the statute is deficient in that it does not guarantee an incarcerated parent the right to be
physically present at the hearing to terminate his or her parental rights. Specifically, Father alleges



that the statute viol ates the Fourteenth Amendment to the United States Constitution® and Articlel,
88 8" and 9° of the Tennessee Consgtitution. Father argues that, just as the constitution guarantees
that adefendant in acrimina trial has the absolute right to be present at every phase of thetrial, so
too should an incarcerated parent have the absolute right to be present at a termination hearing in
order to defend against atermination of parenta rights.

Initially, the State responds to this argument by asserting that Father did not raise thisissue
before the tria court, and that, accordingly, Father cannot raise it for the first time on appeal. See
Simpson v. Frontier Cmty. Credit Union, 810 SW.2d 147, 153 (Tenn. 1991). Our review of the
record reveal sthat therewasonly onereferenceto aconstitutional issue made during the termination
hearing:

[The Court:] So you are asking to go forward today with your client
present only by telephone.

[Counsel for Father:] Reserving our 5th and 14th . . . | would ask the
Court to continue [the hearing] until my client isavailableto be here

3The Fourteenth Amendment provides, in pertinent part, as follows:

All persons born or naturalized in the United States, and subject to the jurisdiction
thereof, are citizens of the United States and of the state wherein they reside. No
state shall make or enforce any law which shall abridge the privileges or immunities
of citizens of the United States; nor shall any state deprive any person of life,
liberty, or property, without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.

U.S. Const. amend. X1V, § 1.
4 Article |, 8 8 provides as follows:

That no man shall be taken or imprisoned, or disseized of his freehold, liberties or
privileges, or outlawed, or exiled, or in any manner destroyed or deprived of his
life, liberty or property, but by the judgment of his peers or the law of the land.

Tenn. Const. art. |, § 8.
5 Article |, 8 9 provides as follows:

That in all criminal prosecutions, the accused hath the right to be heard by himself
and his counsel; to demand the nature and cause of the accusation against him, and
to have a copy thereof, to meet the witnesses face to face, to have compulsory
process for obtaining witnesses in his favor, and in prosecutions by indictment or
presentment, a speedy public trial, by an impartial jury of the County in which the
crime shall have been committed, and shall not be compelled to give evidence
against himself.

Tenn. Const. art. |, § 9.



and that would take care of any 5th and 14th amendment issues we
may have.

The trial court subsequently denied Father’s request for a continuance and the hearing continued
without any further objection or reference to a constitutional challenge.

Giving Father the benefit of the doubt, we will construe this singular reference to the
constitutional amendmentsasasufficient raising of thisissuebeforethetria court. However, Father
failed to give proper noticeto the Attorney General that he planned to challengethe constitutionality
of astate statute. Tenn. Code Ann. § 29-14-107(b) (2000) provides as follows:

In any proceeding which involves the validity of a municipa
ordinance or franchise, such municipality shall be made a party, and
shall be entitled to be heard, and if the statute, ordinance, or franchise
is of statewide effect and is alleged to be unconstitutional, the
attorney general and reporter shall also be served with a copy of the
proceeding and be entitled to be heard.

Id. Inaddition, our rules of civil procedure require that, when the constitutionality of a state statute
is challenged in an action in which the state is not a party, the trial court “shall require that notice
be given the Attorney General, specifying the pertinent statute.” Tenn. R. Civ. P. 24.04. TheHigh
Court of this state has determined that notice to the attorney general, pursuant to Tenn. Code Ann.
§29-14-107(b), ismandatory. Cummingsv. Shipp, 3 S\W.2d 1062, 1063 (Tenn. 1928). Failureto
give proper noticeto the attorney general when questioning the validity of astatute diveststhe court
of jurisdiction to decide theissue. Id. Because Father did not take the appropriate steps to give
notice to the attorney general of hisintent to challenge the constitutionality of Tenn. Code Ann. §
36-1-113(f)(3) before thetria court, we cannot address this constitutional issue on appeal.

Furthermore, we find no abuse of discretion in the manner in which the trial court handled
Father’ s participation in the hearing below. This court has previously been faced with the issue of
whether thedenia of anincarcerated parent’ srequest to be present at atermination of parenta rights
hearing isaviolation of due process, and we have consistently held that such adenid isnot violative
of dueprocess; rather, thedecisionto allow the prisoner to be present lieswithinthe sound discretion
of thetrial court. Seeln re Perry, No. W2000-00209-COA-R3-CV, 2001 WL 277988, at *4-*6
(Tenn. Ct. App. W.S,, filed March 12, 2001); In re Rice, No. 02A01-9809-CH-00239, 1999 WL
86980, at * 1-* 3 (Tenn. Ct. App. W.S,, filed February 23, 1999); Statev. Moss, No. 01A01-9708-JV -
00424, 1998 WL 122716, at *3-*6 (Tenn. Ct. App. W.S,, filed March 20, 1998); see also State v.
JCG, No. E2004-02103-COA-R3-PT, 2005 WL 756245, at *2 (Tenn. Ct. App. E.S., filed April 4,
2005). If aprisoner’saccessto the court is meaningful —and tel ephonic access has been deemed to
be meaningful —the requirements of due process are satisfied, and the prisoner has no absol ute right
to be in attendance. JCG, 2005 WL 756245, at *2; In re Perry, 2001 WL 277988, a *5-*6; In re
Rice, 1999 WL 86980, at *3; Moss, 1998 WL 122716, at *5. Thus, we find Father had meaningful



accessto court by way of his participation inthetria viatelephone and find no abuse of discretion
inthetrial court’s decision to proceed with thetria in this case.

C.

Next, Father arguesthat the plaintiffs’ termination petition wasinsufficient in that it smply
alleged “abandonment” as the sole ground for termination, without specifying the type of
abandonment relied upon by the plaintiffs. Father contends that this lack of specificity prevented
him from preparing a proper defense “to such abland petition.” However, Father’s defense at trial
—aswell as his argument on appeal — belies this contention.

Father was incarcerated on December 11, 2001, and continued to be incarcerated as of the
date on which the plaintiffsfiled their petition to terminate Father’ s parental rights. Thus, itisclear
that the plaintiffs were relying upon Tenn. Code Ann. § 36-1-102(1)(A)(iv), which pertains to
abandonment in the four months preceding the date of the parent’s incarceration. Contrary to
Father’s claim that he “in no way . . . consent[ed] to atrial on the pleadings as drafted,” areading
of thetrial transcript clearly establishesthat Father’ scounsel was prepared to defend agai nst thistype
of abandonment, ashiscounsel questioned boththeplaintiff L.C. and Father about Father’ svisitation
and support of the child in the months preceding hisincarceration. At a minimum, thisissue was
tried with the implied consent of the parties.

Moreover, in Father’s brief before this court, he begins his third issue as follows:

In order to show abandonment in this action, the only available
statutory ground would be that [Father] willfully failed to visit the
child for four months prior to his incarceration, T.C.A. § 36-1-
102(1)(A)(iv), or willfully failed to support the child for the four
months prior to hisincarceration. Id.

(Emphasisadded). Accordingly, by his own admission, Father was very much aware of the type of
abandonment upon which theplaintiffswererelying, and he cannot now be heard to claim otherwise.

Father relies on the case of In re W.B., 1V, Nos. M2004-00999-COA-R3-PT & M2004-
01572-COA-R3-PT, 2005 WL 1021618, at *10 (Tenn. Ct. App. M.S,, filed April 29, 2005), for the
proposition that “ courts must take a very strict view of procedural omissionsthat could put a parent
at adisadvantage in preparing for tria.” Father’ sreliance on thiscaseismisplaced. InlnreW.B.,
1V, the plaintiffs based their petition to terminate on abandonment for the willful failure to support
or visitin thefour months preceding thefiling of the petition, and thetrial court terminated Father’s
parental rightsonthat basis. 1d., at *4, *6. However, Father wasincarcerated during the entirefour-
month period preceding the filing of the petition, and, as such, that particular ground had no
applicability to him. Id., a *10. On appeda, the plaintiffs argued that they had also proven
abandonment in the four months preceding Father’ s incarceration. 1d. However, this court found
that, because the petition did not allege this type of abandonment, the case must be reversed and
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remanded “because to find otherwise would place the parent at a disadvantage in preparing a
defense.” 1d.

Intheinstant case, the plaintiffsdid not allege aground for termination that wasinapplicable
to Father and then attempt to prove an applicable ground for termination. Instead, the plaintiffs
alleged an applicable ground — albeit, avery general one— and the parties proceeded to try the case
with the implicit understanding that the plaintiffs were attempting to prove that Father had
abandoned the child in the four months preceding hisincarceration. Thisissueisfound adverseto
Father.

D.

Finally, Father contends that the evidence was insufficient to prove that he had abandoned
the child by willfully failing to visit or by willfully failing to support her in the four months
preceding hisincarceration. We disagree.

The plaintiff L.C. testified at trial that Father had seen the child, at most, four timesin the
months preceding hisincarceration. The only two occasions on which the plaintiff could say with
any certainty that Father had seen the child were on Thanksgiving Day of 2001, and afew days after
Thanksgiving, when Father went shopping with the plaintiff for Christmas gifts for the child. By
contrast, Father contended that he visited the child on severa occasions during those four months.
With respect to support, the plaintiff testified that Father had never paid any support for the child,
and that the only gifts Father had ever bought the child werethe Christmas gifts he purchased shortly
before his incarceration with money sent to him by the child’s mother. While the testimony is
somewhat unclear, it appearsthat Father wasworking for aconstruction company during the summer
and early fal of 2001, which would encompass at |east aportion of the applicable four-month time
period, and he testified that while he was working for that company, he made approximately $200
per month. Father testified that he purchased diapers, milk, and teething rings for the child during
that time period, a contention which the plaintiff flatly denied.

As previously noted, the trial court’s assessment of witness credibility is entitled to great
weight on appeal. The trial court found that Father’s testimony was not credible, whereas the
testimony of the plaintiffswas credible and “ should be accorded the greatest weight.” Thus, relying
upon caselaw andthetrial court’ sstatement regarding credibility, wefind that Father willfully failed
to support the child in the four months preceding hisincarceration, even though he had the ability
todo so. “Failureto visit or support achild is‘willful’ when aperson isaware of hisor her duty to
visit or support, has the capacity to do so, makes no attempt to do so, and has no justifiable excuse
for not doingso.” InreAudrey S., 182 SW.3d 838, 864 (Tenn. Ct. App. 2005) (citations omitted).
Furthermore, wefind that Father willfully failed to visit the child during the applicable four months.
The evidence does not preponderate against the trial court’s finding that Father’s visitation and
support of thechild did not evenriseto thelevel of token visitation or support. Accordingly, wefind
no error in the trial court’s finding, by clear and convincing evidence, that Father abandoned the
child.
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V.

The judgment of the trial court is affirmed. This case is remanded to the trial court for
enforcement of that court’s judgment and for the collection of costs assessed below, all pursuant to
applicable law. Costs on appedl are taxed to the appellant, S.A.N.

CHARLESD. SUSANO, JR., JUDGE
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